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l. Statement of the Case

Arbitrator  Leslie W. Langbein  denied a
grievance concerning the Agency’s failure to select the
grievant for two vacant positions. The Union filed an
exception arguing the award is contrary to law because the
Avrbitrator applied the wrong burden of proof. As the issue
before the Arbitrator was purely contractual, and the
Union did not assert that the parties’ agreement requires
any specific burden of proof in these circumstances, the
Union does not demonstrate the award is deficient.
Accordingly, we deny the exception.

1. Background and Arbitrator’s Award

The grievant applied, and was considered, for
two vacancies for a lead-computer-engineer position. The
Agency did not select the grievant for either vacancy. In
2016, the Union filed a grievance alleging the Agency
violated the parties’ collective-bargaining agreement by
not giving the grievant a fair opportunity to compete, and
not selecting him, for the position on the basis of race,
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color, and age. The Agency denied the grievance, and the
parties proceeded to arbitration.

The Arbitrator framed the issues as whether the
grievant: (1) “established that his age, race, or color
tainted any of the processes or procedures used by the
Agency to fill the [p]osition[] and [(]2) if so, what are the
proper remedies?”!

The Arbitrator noted that the parties argued their
positions using the burden-shifting analysis articulated in
McDonnell Douglas Corp. v. Green (McDonnell
Douglas).?2  However, in deciding the grievance, the
Acrbitrator applied the reasoning articulated in Babb v.
Wilkie (Babb),? in which the U.S. Supreme Court revised
the standard for demonstrating age-based discrimination in
the federal sector. The Arbitrator stated that “the parties
may have overlooked Babb and its progeny because the
alleged discrimination took place in 2016, not in 2020
when Babb was decided.” She interpreted Babb to mean
that the grievant “now need only show that an
impermissible protected basis was considered at some
stage of a personnel action.”®

The Arbitrator then considered, and rejected, the
Union’s arguments that the evidence supported an
inference of discrimination based on age, race, or color.
She concluded that there was an “absence of circumstantial
evidence proving that the  Agency  took
[the g]rievant’s race, color[,] or age into account at some
point in the competitive process.”®  Therefore, the
Acrbitrator denied the grievance.

The Union filed an exception to the award on
January 28, 2023, and the Agency filed an opposition to
the Union’s exception on February 23, 2023.

I1. Analysis and Conclusions: The Union fails to
establish that the award is contrary to law.

The Union asserts the Arbitrator erred by
applying the analysis used in Babb, rather than
McDonnell Douglas, to resolve its discrimination claims.”
When resolving a contrary-to-law exception, the Authority
reviews any question of law raised by the exception and
the award de novo.2 Applying a de novo standard of
review, the Authority assesses whether the arbitrator’s
legal conclusions are consistent with the applicable
standard of law.® In making that assessment, the Authority
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defers to the arbitrator’s underlying factual findings unless
the excepting party establishes they are nonfacts.'

It is well established that “unless a specific
burden of proof is required, an arbitrator may establish and
apply whatever burden the arbitrator considers appropriate
in resolving claims under the parties’ agreement.”* Here,
the claim before the Arbitrator was whether the Agency
violated the parties’ agreement.!? The Union does not
assert that the parties’ agreement sets forth any specific
burden of proof governing the issues in this case. Thus,
there is no basis for concluding the Arbitrator was required
to apply McDonnell Douglas in resolving the Union’s
claim.®®

Accordingly, we find that the Union’s argument
does not demonstrate that the award is contrary to law.

V. Decision

We deny the Union’s exception.
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